These documents do not constitute legal advice and are for educational purposes only.  The reader is also advised to seek legal advice from an employment lawyer in their provincial jurisdiction.  This document was prepared using Ontario law (which is similar across provinces, but there are some catches from province to province). 
Avoiding Costly Mistakes When Hiring Employees

Friday, May 2, 2008
Page 26 of 27

Avoiding Costly Mistakes When Hiring Employees
A.  Introduction
Charitable organizations are typically faced with restrictions which are not normally faced by other types of organizations.  In particular, financial resources are usually fixed and fully allocated to infrastructure and the services being provided.  Large, unexpected, expenses can have a devastating affect on the services being provided.  Worse yet, such expenses can even threaten the continued existence of the organization.  

Typically, charitable organizations do not have professional human resource staff and those in authority are not well versed in the ins and outs of employment law.   Moreover, charitable organizations and their Boards of Directors are focused on the services the organization provides and the necessary fund raising to provide those services.   As such, employment law considerations are not in the forefront until it becomes necessary to terminate an employee or the services of a sub-contractor.   At which point, the organization is faced with paying a potentially expensive severance package or finds itself unable to carry out a reorganization which would benefit the organization.   
In my practice I have found that charitable organizations often make the same three mistakes:

a) a person who was characterized as an independent contractor is, in law, an employee;
b) what the organization thought was a term contract is, in law, an indefinite contract of employment; and/or
c) the organization has assumed the Employment Standards Act, 2000 minimum termination requirements apply when, in addition, common law notice is applicable.  

Unfortunately, at the time of termination the organization has little or no ability to limit the expense it faces.  This paper focuses on the employment contract and the steps an organization can take at the time of hiring to protect itself by minimizing the consequences of a future termination.  Carefully planning a written contract or hiring letter at the time a new employee or independent contractor is hired comes at little expense to the organization and provides long term protections against large unexpected expenses in the future.
B.  The Relationship: Independent Contractors vs. Employees
Why Hire an Independent Contractor?
Engaging a true independent contractor to perform services for an organization can have several benefits for both the organization and the contractor.

1. Income Tax Benefits
a) Engaging a true independent contractor eliminates the need for the organization to make income tax withholding at source.  This also benefits the contractor in that he or she can often defer payment of income taxes until the filing of their personal or corporate income tax return for the year.

b) Operating as an independent contractor allows the contractor to deduct numerous expenses which would not be allowed in an employment situation.  
c) In the case where an independent contractor is incorporated, the contractor can engage in income splitting with a spouse or other family members who are shareholders or employees of the contractor.  
2. WSIB Savings

a) In organizations which are required to pay WSIB premiums on behalf of employees, such premiums are not required in a true independent contractor situation.  The contractor is then at liberty to pay their own premiums.
b) Where an employee or contractor is covered by WSIB, they forego the right to claim damages for work place injuries as against the organization. However, if the contractor is not covered by WSIB, the right to sue the organization for such injuries is maintained.
3. CPP Savings
a) An organization has no obligation to withhold CCP premiums from the contractor’s earnings or to make payment of an employer’s share of CPP premiums on behalf of the contractor.  In addition, the organization can save the administrative costs of withholding premiums and remitting premiums.  In this situation the contractor is responsible for both the employee and the employer’s share of CCP premiums.
4. EI Savings
a) Like CPP, an organization is not required to withhold or remit employment insurance premiums from income earned by a contractor. 
5. Avoid ESA Standards

The Employment Standards Act, 2000 (“ESA”) applies only to employment relationships.  As such, an organization can avoid compliance with numerous obligations which are owed to employees.  Such obligations include:

a) Minimum wages

b) Hours of work

c) Overtime

d) Vacation

e) Maternity leave

f) Emergency leave

g) Family medical emergencies

h) Termination and severance pay

6. No Notice Requirements
The common law presumption is that employees are hired for an indefinite term.  It is also presumed that in order to terminate the employment relationship an employer must give the employee reasonable notice of their termination.  The termination of an employee without proper notice results in the employer having to pay damages for failure to give notice.  Often, such damages can include many months of salary, benefits, etc.

If a true sub-contractor relationship is established, an organization can avoid these notice obligations altogether.

7. Avoid Unionization
In accordance with the Ontario Labour Relations Act (“ORLA”), employees have the right to unionize.  Should employees seek to certify a Bargaining Agent in accordance with the OLRA an employer has little or no ability to prevent unionization.  
On the other hand, true independent contractors will not normally have the right to certify a Bargaining Agent.  

The Problem
Unfortunately, characterizing an individual as an independent contractor is fraught with risks.  Often, the true essence of the relationship is that of employer and employee, despite the intentions of the parties.  The mischaracterization of the relationship can be costly.  
8. Income Tax Considerations
a) Should Canada Customs Revenue Agency (“CCRA”) determine that the relationship has been mischaracterized (i.e. the relationship is actually an employment relationship) the organization may be required to make payment of all monies which should have been withheld at the source.  Of course, CCRA usually looks to the individual for payment first.  However, it is often the case that the individual has insufficient assets to cover the tax debt.  In which case an organization could find itself faced with a very large tax payment on behalf of the individual.  
b) In addition to making payment of withholding taxes on behalf of the individual, the organization will usually be charged with interest on the unpaid monies. 
c) The organization could also be charged penalties as a result of the late payments.  
9. ESA

Similarly, if the Ministry of Labour makes a determination that the individual was truly an employee rather than an independent contractor the organization will be responsible for compliance with minimum standards set under the ESA. 
a) Perhaps the least problematic result would be an order to pay the individual termination and severance pay if the individual’s services have been terminated.
b) In most situations the minimum wage standards under the ESA will have been complied with.  However, there are situations where an individual, depending on the number of hours they work, has not been paid sufficiently to meet the minimum wage standards.  In such a case the organization will be required to make further payments to the individual.  
c) For most employees the ESA sets maximum hours of work.  That is usually set at 8 hours a day and 48 hours per week.  The ESA requires employers to enter into written agreements with employees if an employee will be asked to work longer periods of time.   Those agreements must be approved by the Ministry.  Failure to abide by those standards and failure to obtain approval from the Ministry can result in fines against an organization.  
d) Most employees are entitled to overtime premiums for hours worked in excess of 44 hours per week.  If an individual is assessed to be an employee rather than an independent contractor, the Ministry of Labour will establish a base-line hourly rate by dividing the income received by the individual by the number of hours they worked.  Then all hours worked in excess of 44 hours in a week will be multiplied by 50% of the established hourly rate.  This sum could be substantial depending on the work the individual performed.  The Ministry of Labour will not assume that premium pay has been built into monies paid to an individual in the past.  
e) Most independent contractors are not paid for time periods when they are not working. Therefore, they are usually not paid for vacation time.  All employees will be entitled to two weeks vacation plus 4% of the income they earned during the previous year.  Again, sums payable for vacation pay could be quite substantial.
f) While the pregnancy and parental leave sections of the ESA do not apply to independent contractors, they do apply to employees.  If an employee takes pregnancy and parental leave (up to 52 weeks), an employer is required to return the employee to the job they held prior to the leave (with certain exceptions).  Often, when an individual characterized as an independent contractor takes time off surrounding the birth of a child, organizations replace the services that were being rendered with other individuals.  Often the “contractor” is simply replaced permanently.  Should the Ministry of Labour determine that the individual was an employee rather than a contractor, the organization may be forced to return the individual to work and pay the individual, not only termination and severance pay, but any lost income directly resulting from the failure to return the individual to work.  
These are only a few of the consequences that could arise as a result of mischaracterizing an individual as an independent contractor. The point, however, should be clear that damages payable by an organization can be quite substantial.  In addition to payment of monies to an individual in such a situation, the organization can also be faced with fines for breach of the ESA.  

10. CPP
  

Like income tax, CCP is administered by the CCRA.  Again, mischaracterization of an individual as an independent contractor can be costly.  

a) Should an individual be characterized as an employee rather than an independent contractor, an employer may not only be forced to pay the employer’s share of CPP premiums, the employer may also be forced to pay the employee’s share of CPP premiums. The net result could be double the payments that would have been required had CPP premiums been properly collected by the organization.
b) Like income tax, CCRA can also require an organization to pay interest on monies which were not remitted on behalf of the employee. 
c) Again, like income tax, CCRA can charge penalties for failure to withhold and remit CPP premiums.  
d) While there is normally a 4 year limitation on the amount of past CPP remittances that can be demanded from an employer, if it is found that characterization of the individual as an independent contractor was a misrepresentation or fraudulent no such limitation period will apply.   

11. EI

a) Should an individual be characterized as an employee rather than an independent contractor, an employer may not only be forced to pay the employer’s share of EI premiums, the employer may also be forced to pay the employee’s share of EI premiums. The net result will be double the payments that would have been required had EI premiums been properly collected by the organization.
b) Like income tax, CCRA can also require an organization to pay interest on monies which were not remitted on behalf of the employee.
c) Again, like income tax, CCRA can charge penalties for failure to withhold and remit EI premiums.

d) While there is normally a 3 year limitation on the amount of past EI remittances that can be demanded from an employer, if it is found that characterization of the individual as an independent contractor was a misrepresentation or fraudulent no such limitation period will apply
12. G.S.T.

a) True sub-contractors who earn revenue of more than $30,000.00 annually must have a G.S.T. number.  In addition, if the independent contractor earns more than $30,000.00, the organization will be required to pay G.S.T. in addition to any monies payable to the contractor for services rendered.

b) Again, a mischaracterization of the relationship can result in substantial costs to the organization.  Such costs would include payment of all outstanding G.S.T. on monies paid to the contractor.  

13. Reasonable Notice of Termination

As previously noted, the common law presumes that an employee is entitled to reasonable notice of termination.  On the other hand, an independent contractor will not normally be entitled to reasonable notice of termination.  As is often the case, a disgruntled contractor whose services have been terminated may suddenly take the position that they were, in fact, an employee and therefore entitled to damages for failure to provide reasonable notice of termination.  
Such notice is generally based on the age of the individual, the individual’s level of authority within the organization, and the individual’s seniority.  An individual who ranks high in these criteria could be entitled to up to 24 months (usually considered to be the worst case scenario) notice of termination.  Failure to provide that notice could result in damages payable by the organization which would include all the salary, bonuses, allowances, benefits, and pension or RRSP contributions that would have been made to or on behalf of the individual over a 24 month period.  For most charitable organizations such a finding would be devastating to the organization as a whole.

Even in circumstances where the individual has been properly characterized as a contractor, a court may award damages for failure to provide reasonable notice of termination of the relationship.  

While it is an older case, the decision in Carter v. Bell and Sons Canada Limited is often quoted in cases involving the termination of a contractor.  In coming to the conclusion that a contractor was entitled to reasonable notice of termination the court stated:
“There are many cases of an intermediate nature where the relationship of master and servant does not exist but where an agreement to terminate the arrangement upon reasonable notice may be implied”

“… the contract was one which I think could only be terminated upon reasonable notice, reasonable notice would I think, under all the circumstances, be three months…”

Cases where reasonable notice of termination has been found often refer to the contractor as a “dependent contractor”.  Often, the relationship between the individual and an organization does not qualify as that of employer and employee nor does it qualify as a true independent contractor.  In these cases, the contractor only provides services to one organization who maintains much, but not all, of the control that the organization would normally exercise over an employee.  In these cases, the presumption of entitlement to reasonable notice will apply. 

14. Vicarious Liability
Employers always run the risk of becoming vicariously liable for the negligence of their employees.  This will be the case where an employee causes damages to a third party, through negligence, while the employee was acting within the scope of their authority and in the course of their employment.  On the other hand, if the relationship between the individual and the organization is truly independent, there will be no vicarious liability on the part of the organization.  
Mischaracterizing a relationship may lead the organization into a false sense of security in respect of the potentially negligent acts of a contractor.  Without sufficient liability coverages, which extend to acts of independent contractors, the organization can find itself in a very difficult situation.  

On the one hand, a third party would be attempting to characterize the relationship between the individual and the organization as an employment relationship.  On the other hand, the organization’s insurer will likely try to avoid any responsibility by taking the position that relationship was truly that of independent contractor.  In such a case the organization would find itself paying legal fees in its defence and also paying legal fees for a claim against its own insurer.  
The case 671122 Ontario Limited v. Sagaz Industries Inc. (“Sagaz”) 
 is illustrative of the risks an organization faces.  In this situation Sagaz retained an “Independent Contractor”, American Marketing Inc., to provide marketing services on its behalf.  A third company, 671122 Ontario Limited (“Design”) sued Sagaz seeking damages for vicarious liability for certain tortuous acts of American Marketing Inc.  The main issue was whether or not American Marketing Inc. was truly an independent contactor or whether there was an employment relationship.  While Sagaz was successful in its defence at trial, the Court of Appeal reversed the trial decision.  Fortunately for Sagaz, the Supreme Court of Canada unanimously overturned the decision of the Court of Appeal.  

While Sagaz was able to avoid vicarious liability for the acts of its contractor, the lesson is very clear.  Mischaracterization of the relationship between an individual and an organization can result in a finding of vicarious liability of the organization.  A further lesson to be learned is that failure to clearly and properly define the relationship between an individual and the organization can result in lengthy and costly litigation.  

The Tests
Over the years several different tests have been established by the courts and regularity bodies to determine whether a relationship is truly independent or whether the relationship is that of employer and employee.  In practice, however, all of the established tests come into play when determining the true nature of the relationship.

15. Control Test

Traditionally courts have used what has come to be known as the Control Test.  This test was annunciated in Short v. J. & W. Henderson Ltd. 
.  As the test was originally annunciated the court was required to look at: 
a) The employer’s power of selection of the servant;

b) Payment of wages or other remuneration;

c) The employer’s right to control the method of doing the work;

d) The employer’s right to suspend or dismiss the employee.

The most important of these criteria was an analysis of the organization’s right to control the method of doing work.  In performing this analysis there is no exhaustive list of factors to be included.  Some of those factors include the following:
e) Who exercises day to day direction and control of the worker performing work?

f) Who controls what is done, when it is done and the way it is done?
i) Hours of work

ii) Where work is done

iii) Breaks

iv) Methods used

g) Who has authority to hire, fire and impose discipline?
h) Can the contractor hire employees of their own?

i) Who determines vacation?

j) Who provides benefits?

k) Does the contractor service other customers or clients at their discretion?

The control test, alone, quickly became difficult to implement particularly when dealing with high level employees.  Typically, high level employees exercise great control over their employment and require little or no supervision.  

16.  “Four-Fold Test”

In response, the “Four-Fold Test” was annunciated in Montreal v. Montreal Locomotive Works Ltd. 
  Where control alone is not instructive as to the true nature of the relationship, the court looked at the following four factors:
a) Control

b) Ownership of Tools

c) Chance of Profit

d) Risk of Loss

17. Organization Test / Integration Test / Dependency Test

This test focuses on the level of integration of the individual into the organization’s business and the level of their dependence on the business.   Essentially, where an individual is economically dependent on the organization or their activities are an essential component of the business, the relationship will look more like that of employer/employee or that of a dependent contractor.  
For example, where an individual can only provide services to one organization, the relationship looks less like that of independent contractor.  In other words, if the individual’s livelihood is entirely dependent upon the organization they will not be seen as an independent contractor.   
A further example would be that of a delivery person for an auto parts wholesaler.  In this example, the essence of the business is stocking auto parts and delivering them to customers.  In such a situation the services of the driver are wholly integrated into the business and are an essential component of the organization.  Such an individual would likely be considered an employee.  

A decision maker would also look at whether or not the services being performed by the “independent contractor” are the same or similar to services being provided to the organization by employees.  In such a case, the decision maker will more likely find the individual to be an employee of the organization.

18. Accounting Methods and Legal Status of the Individual

Courts will also look at how the individual dealt with finances.  In particular, a court may look at whether the individual claimed tax deductions as an independent business would.   Decision makers will also consider whether the “independent contractor” was a corporation.  
A decision maker will also consider whether the individual has a G.S.T. number and whether G.S.T. has been remitted.  At least from the perspective of CCRA, where G.S.T. is being paid and taxes are being paid on income, it would be in CCRA’s best interest to leave the relationship as defined by the parties. 
These factors, however, are never determinative when the courts or other statutory bodies review such relationships.  Rather, all of the factors will be considered as if the nature of the relationship is on a sliding scale.  At one end of the scale is a true independent contractor and at the other end of the scale is an employee.  
19. The Latest Pronouncement from the Supreme Court of Canada

The Court in Sagaz confirmed that all the available tests are to be considered when determining whether an individual is an independent contractor or an employee.  The Court further confirmed that the real question to ask is:
“Whether the person who has been engaged to perform the services is performing them as a person in business on his own account”

Avoiding an Adverse Finding
Just as there is no exhaustive list of elements which will be considered by a decision maker, there is no exhaustive list of the steps that can be taken by an organization to ensure that an individual will be considered an independent contractor.  Unfortunately, such relationships are usually grey at best.  
However, there are steps that can be taken which can preserve the independent relationship and the benefits associated with it.  Some of those things include:

a) Ensure there is a carefully developed written contract spelling out the rights and obligations of each party.  

b) Where possible ensure that the service of the contractor is not exclusive to the organization.  In other words, try to ensure that the contractor can and does service other clients;
c) Ensure that most, if not all, of the contractor’s tools are owned by the contractor.  Such things would include computers, office equipment, stationary, business cards, etc.;

d) If possible, attempt to arrange for most, if not all, of the services to be performed off of the organization’s premises;

e) Ensure the contractor has a G.S.T. number and that G.S.T. is paid in addition to fees for service;
f) Ensure that the contractor has sufficient insurance coverages, including liability coverage and WSIB.  Require the contractor to provide regular proof of sufficient insurance coverages.
g) If possible, include termination provisions in the contract which meet or exceed the standards set out in the Employment Standards Act, 2000.  In the case that the individual is eventually found to be an employee, such a termination clause will not found to be void ab initio for breach of the minimum standards.
h) Include an indemnification clause with respect to:
i) G.S.T.
ii) WSIB
iii) CPP
iv) EI
v) Vicarious liability

Of course, the organization needs to bear in mind that an indemnification is only as good as the indemnifier.

i) If possible, ensure that the contractor is an incorporated entity;
j) Ensure that the contractor provides invoices to the organization before any payments are made;
k) If possible, try to avoid payments being made to the contractor based on time.  Rather, attempt to base payments on accomplishment of specific jobs or tasks;
l) Remove control from the organization with respect to when vacations are taken;  and 
m) Where possible, ensure that the contractor has the right to hire employees and to assign employees to perform some or all of the services being rendered to the organization.

 C. The Employment Contract

20. The Contract in General
It is important to remember that all non-union employees are subject to the terms of a contract of employment whether it is reduced to writing or not.  Those terms include:
a) terms included in a letter of hiring or written contract;
b) terms which arise from oral statements and representations;
c) terms implied by the course of conduct between the employer and the employee;

d) terms implied by statute, such as the Employment Standards Act, 2000; and
e) terms implied by the operation of the common law.
For the purposes of this paper and the topic at hand, I will focus on the terms of the employment contract implied by operation of the common law and the consequences arising from such terms.
21. Terms Implied by the Operation of the Common Law
Of importance for this discussion are the presumptions imposed by common law.  Those include:
a) the presumption that all employees are hired on an indefinite basis; and 
b) the presumption that an employer must give an employee reasonable notice of their termination.
These presumptions can have costly implications, particularly for charitable organizations.  

Of course these presumptions can be rebutted by clearly, and unequivocally providing otherwise in a contract of employment.  

Term Contracts
22. The Benefits

In my practice I find that many charitable organizations use fixed term contracts when hiring employees.  Most often, fixed term contracts are used when hiring executive directors.
It would appear that one of the primary reasons for the use of fixed term contracts within charitable organizations is a direct result of two factors.  First, most charitable organizations rely on governmental funding which exists for specified periods of time.    Furthermore, governmental authorities usually reserve the right not to renew funding from one year to the next.  As such, making a long term commitment to employees such as Executive Directors is difficult, if not impossible.  
Second, most charitable organizations are run by volunteer Boards of Directors.  As a result, the character of any given Board can change from year to year.  In addition many charitable organizations limit the tenure of the Chairperson.  Given the ever-changing face of a Board, charitable organizations often change direction, particularly in respect of management style.  As such, term contracts for employees such as Executive Directors, would seem to give Boards the flexibility they need.

A properly constructed term contract has several benefits:

a) When a term ends the employment ends.  As such an organization does not need to provide reasonable notice of termination to the employee in question;
b) In addition, once the term ends there is no obligation to make any form of payment to an employee in lieu of notice.; and
c) Term contracts provide certainty in managing an organization.  
23. The Problem

Used as a one off, term contracts are very effective and achieve the desired results.  Therefore, employing an individual for a specified period of time (often 6 months or 1 year) successfully brings the contract to an end at the end of the term and no further obligations exist between the parties.  
However, what happens when the organization wishes to employ an individual for a second term?  In many situations, the parties enter into a second term contract.  In fact, it is typical in charitable organizations for employees to have any number of consecutive term contracts or renewed contracts of employment.  

In these situations the renewing of a contract or the provision of an additional term is dealt with in a cursory fashion.  Typically, an Executive Director will have a revised version of their contract e-mailed to them just before a term is about to end or, worse,  the contract is sent to the Executive Director some time after the previous contract has come to a conclusion.  The contract often sits in the “in box” for some time before it is signed and returned or may never be signed and returned.  

As the years go by a series of term contracts are entered into.  Some years there might be signed contracts and other years there is no signed contract.  

In a situation such as this, the entire character of employment changes.  This “rubber stamping” of term contracts leads the employee to the expectation that the process will continue indefinitely.  In such cases the contract of employment will be treated as an indefinite contract despite clear wording in the documents used.   As an indefinite employee, the employee is now entitled to reasonable notice of termination which could run into many months.  

Should the employee be terminated without sufficient, or any notice, the employee will be entitled to the remuneration they would have earned had they been given notice of their termination. 
The recent decision of the Ontario Court of Appeal in Ceccol
 deals with this very situation.  Diana Ceccol (“Ceccol”) had been continuously employed by the Ontario Gymnastics Federation (the “Federation”) for almost 16 years.   Over that period of time she had entered into a series of one year term contracts.  In some years, no contract was signed.  The contracts had language which read as follows: 

“1.      TERM

1.1  The Federation hereby hires the Employee and the Employee hereby agrees to serve as the Administrative Director of the Federation for a period of 12 months… unless sooner terminated or extended as hereinafter provided.

1.2  Subject to acceptable performance reviews, this Agreement is subject to renewal, upon the consent of both parties as to terms and conditions.”

Believing Ceccol was employed under a term contract, the Federation terminated her employment at the end of the period in question.  Ceccol brought a claim for wrongful dismissal against the Federation.  In its decision, the Ontario Court of Appeal confirmed the importance of the reasonable expectation of the parties.  Essentially, the continuous renewal of fixed term contracts was indicative of the parties intention that Ceccol’s employment was for an indefinite period.   In essence, it was found that the Federation’s actions were an attempt to evade its obligations by hiding behind the label “fixed term” when, in fact, the reality of the relationship was something else.  In the result, Ceccol received damages based on a 12 month reasonable period of notice.  

24. The Solution

Two possible solutions exist in this situation.  First, in any situation where an employee will be subject to a single term contract or a series of term contracts, the insertion of a clause limiting the amount of notice to which the employee is entitled may suffice.  If this done, only clear and unequivocal language will assist in protecting the employer.  While there is no case directly on point, there is some risk in taking this approach.  A court may, for instance, rule that such a clause is ineffectual as the clause only applied to the last term, and was therefore void ab initio for breach of the ESA.
The second approach, perhaps the better approach, is to engage the employee under an indefinite term contract which clearly limits the notice to which the employee is entitled.  Bear in mind, any notice clause which contravenes the Employment Standards Act, 2000 will be considered void ab initio and the common law presumption of reasonable notice will prevail.  A properly worded termination clause limiting the employee’s entitlements to those provided in accordance with the Employment Standards Act, 2000 will be enforceable.  

Such a clause would limit the notice the employee is entitled to a maximum of 8 weeks notice for an employee who has completed 8 or more years of service.  In large charitable organizations (those with a payroll in Ontario greater than 2.5 million dollars), the employer may also be required to pay severance pay in accordance with the Employment Standards Act, 2000.  Most charitable organizations, however, have an annual payroll of less than 2.5 million dollars.  

Limiting Notice Requirements
25. The Problem

It is surprising how many employers in Ontario believe that an employee may be terminated by providing the employee with the minimum notice of termination and, if applicable, severance pay in accordance with the Employment Standards Act, 2000,  However, as previously noted, the common law presumes that an employee is entitled to reasonable notice of their termination.  As such, the ESA provides only minimum standards by which employers must operate.

In my practice I have been approached by numerous charitable organizations and employees who have been terminated by charitable organizations.  These employers are often very surprised to learn that ESA minimums will not suffice in terminating a particular employee.  In fact, on more than one occasion such an employer has had to rethink an employee’s termination because of the potential cost of doing so given the obligation to provide reasonable notice.  
In one such situation an employer wished to terminate the services of a 15 year Executive Director.  After having telephoned the Ministry of the Labour the employer believed that its only obligation was to pay the employee 8 weeks termination pay in accordance with ESA.  Fortunately, that employer contacted me to assist in the drafting of a termination letter.  Since there was no explicit agreement on how to terminate the employment, the employer was shocked to learn that the potential exposure was 12 months pay and benefit coverages.  
In this case, the organization relied on limited Government funding.  If the employee was to have been terminated, the organization could not have afforded to replace her with a new Executive Director.  In the result, the employer complied with its common law obligation to give the Executive Director working notice of termination.  The employee was advised that in one year’s time her employment would be terminated.  Fortunately for the organization, the Executive Director found alternative employment within three months and resigned her position.  In this case, had the employer not sought legal advice it likely would have found itself expending considerable sums of money defending legal proceedings and without the services of an Executive Director for a considerable period of time.  
26. The Solution
As previously discussed, the solution is to insert a clear and unequivocal termination clause in the employee’s contract of employment.  The Ceccol case is also instructive in respect of the language which must be used in order to successfully limit the notice to which an employee is entitled.  Ceccol’s contract contained the following language.

“The Federation and the Employee agree to abide by the Ontario Employment Standards Act and regulations concerning the notice of termination of employment”

The Court of Appeal found this termination provision to be less than clear.  It was further noted that this provision did not expressly limit the amount of notice to which Ceccol was entitled.  Rather, the clause only required the parties to abide by the minimum standard set under the ESA. In other words, the clause in the contract should have stated that the employee would only receive notice in accordance with the Employment Standards Act and that the employee was giving up her right to any other remedy.  
Typically, when assisting employers with hiring letters I suggest using a clause such as the following:
Please be advised that by signing this offer, you are accepting that if your employment is terminated without just cause, you will be entitled only to the notice or pay in lieu of notice, and severance pay, if applicable, required by the Employment Standards Act, 2000 and will have no further or other claim at common law or otherwise.

D.  Conclusion

Hopefully, this paper has drawn attention to some of the common mistakes made by charitable organizations when hiring employees.  These mistakes can be avoided or minimized by making a small investment in carefully drafting employment contacts and subcontractor agreements.  The most important  point to take away is that any agreement which purports to limit an employer’s common law obligations must be drafted clearly and unequivocally to be enforceable.
� Canada Pension Plan Act, s. 22





� Employment Insurance Act,  s. 85





� Carter v. Bell and Sons Canada Limited, [1936] O.R. 290 (Ont. C.A.)





� 671122 Ontario Limited v. Sagaz Industries Inc. (2001), 46 O.R. (3d) 760 (S.C.C.)





� Short v. J. & W. Henderson Ltd., [1946] S.C. 24 (H.L.)


� Montreal v. Montreal Locomotive Works Limited et al., [1947] 1 D.L.R. 161 (P.C.)





� 671122 Ontario Ltd. v. Sagaz Industries Canada Inc., [2002] 2 S.C.R. 983


� Ceccol v Ontario Gymnastics Federation (2001), 55 O.R. (3d) 614 (Ont. C.A.)








